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I ntroduction

Greek legend tdls of Achilles foremost of the Trojan
War heroes, who was brought down by an arrow that
struck his one vulnerable spot. There is a modern-day
padld, meking phydcians precticing in the United
States today vulnerable to the power of the government
in a way that few have noticed. Through each state's
abuse of the power over medicd licenses, private
phydcdans may be made virtud servants to State-
perceived medicd care needs. Today, those needs
transcend caring smply for the dderly, indigent, and
other customary beneficiaries of state-provided hedth
care services -- by far.

News travels fast in a smdl town, and so the man who
needed hernia surgery declined to be tested for
acquired immunodeficiency syndrome  virus.  The
hospitd ran the test anyway, and dlegedly the results
became common knowledge among the physcans of
the hogpita, the only one inthe county serving the low-
income population. No one would operate on the man.
They told him to seek surgery in San Francisco, severa
hours to the south.

"We get phone cdls like this from patients around the
country,” says Norman Nickens, coordinator of the
LesbiaVGay/AIDS Unit of the Human Rights
Commission of the City and County of San Francisco.
"l just got a cdl from someone in West Virginia who
could not find a local doctor to see him." The evidence
is now overwheming that government at dl levels, inan

attempt to fulfill the role of salf-appointed guarantor of
the wdl-being of its ditizens, inggs on more and more
hedlth care for an ever-increasing pool of beneficiaries.
Because of attidiscrimination  statutes  and
interpretations of medicad ethics, those beneficiaries
now include HIV-pogtive patients. Concomitantly,
there is a decreasing public ability to finance, and a
dminishing professond willingness to provide, that
care.

|. Health Costsand America's Physicians

At the beginning of 1990, the Bipartisan Commission on
Comprehensive Hedlth Care, created two years earlier
by Congress to recommend legidation on hedth care
issues, issued a report cdling for an $86.2 hillion
program that would provide not only hedlth insurance to
each and every American who needed it, but long-term
nursng care as wdl. (One remembers the early
edimates of how much it was going to cost the
American taxpayer to fund the Savings & Loan bailout.)
This $86.2 hillion was not the program's cost for a
decade nor even for several years. The $86.2 hillion
price tag was estimated at the requisite funding for just a
gngle year. The tota Federal share of the hedth
insurance and nurdng homes programs was to cost
$66.2 hillion a year. Expanded nursng home care for
elderly people with low and moderate incomes for
others with severe disabilities would take $42.8 hillion
of the $66.2 hillion. "The remaining $23.4 hillion in
Federa money would provide hedth insurance for
those who do not dready haveit.”

Approved by the Commisson by a narrow magin,
Representative Fortney H. Stark, D-Cal., candidly
admitted that "[w]ithout away to pay for it, [the ideq] is
a non-starter. ... It is legdaivdy dead." Even the
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Commisson's Charman, Senator John D. Rockefdler
IV, recognized that "[w]e are not deding with the
world's easiest problem.” To put it mildy! Lacking are
both material and human resources, a problem
universaly recognized.

In an aticle that appeared in the New York Times in
early 1990, focusng on the Massachusetts experience,
it was observed that as much as physdans in 49 states
may complain about how much they are regulated, it
could be worse. They coud be working in
Massachusetts, where regulation of practices and fees
are the most extengve inthe country. But that degree of
regulation is not without cost. The Times noted further:

The American Medical Association estimates that more
than 10 percent of doctors in private practice have left
the state since 1985; the figure may be as high as 30
percent in some specidties, dthough a specid State
commisson says the figures are difficuit to determine. ...
Last year Massachusetts convened a speciad Physician
Supply Commisson to study the problem. That was in
part to respond to legidators dams that condtituentsin
some areas were having trouble finding physcians and
to dams by hospitds in some parts of the state that
they could nat fill their geffs. ...

Massachusetts is not done in trying to provide the
maximum amount of hedth care for the least amount of
money. Another current example is West Virginig,
where the state pays the hedlth care costs of virtudly dl
of its public employees. Caught in the same bind as
Massachusetts and other states-- with commitments to
provide hedth care vadly outdripping actua and
potential funding through taxaion -- West Virginia
shifted a substantial portion of its hedth care costs to
the shoulders of the states physicians. Not only did
West Virginia enact a law, like Massachusetts, agangt
"baance hilling," but it went even further in an effort to
provide as much medica care for as many people at the
least possible cost to the state.

A close examination of the West Virginia legidation
offers a meaningful ingght into the nature of the threat
that American physcans now face through ther
licenses. The Omnibus Hedth Care Cost Containment
Act was born in the Office of the Governor, with
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identicd  verdons beng  submitted  virtudly
amultaneoudy to the House and Senate. The House hill
(H.B. 2707) was introduced on March 21, 1989 and
immediady referred to the Finance Committee. The hill
was never consdered theresfter by the Finance
Committee, and the House bill went nowhere.

The Senate verson, SB. 576, eventudly became law.
Filed "By Request of the Executive" on March 20,
1989, the bill cleared both Houses of the West Virginia
legidaure inabout one month and was promptly sgned
into law. As a datement of public policy, certan
legidaive "Findings' were incorporated into the statute,
virtudly replicating the Governor's rationale for adopting
the legidation. The legidaive findings and purposes are
et forth below:

(1) That a ggnificant and ever-increasing amount of the
state's financid resources are required to assure that the
dtizens of the state who are rdiant on the state for the
provison of hedth care services and payment thereof
receive such, whether through the public employees
insurance agency, the state medicad program, the
workers  compensation fund, the divison of
rehabilitation services or otherwise;

(2) That the gate has been unable to timely pay for such
health care services,

(3) Thet the public employees insurance agency and the
state medicaid program face serious financd difficulties
in terms of decreasing amounts of available federal or
state dollars by whichto fund their respective programs
and in paying debts presently owed;

(4) That, in order to dleviate such Stuation and to
assure such hedth care services, in addition to adequate
funding of such programs, the state must effect cost
savingsin the provision of such hedth care

(5) That it isin the best interest of the state and the
dtizens thereof that the various state departments and
divisons, involved in such provisons of hedth care and
the payment thereof cooperate in the effecting of cost
savings, and

(6) That the heaith and well-being of dl state citizens
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and paticularly those whose hedth care is provided or
paid for by the public employees insurance agency, the
state medicad program, the workers compensation
fund and the divison of rehabilitation services, are of
primary concern to the state.

(b) This atidle is enacted to provide a framework
within which the departments and divisons of sate
government can cooperate to effect cost savings for the
provison of hedth care sarvices and the payment
thereof. It is the purpose of the Legidature to encourage
the long-term, wel-planned development of fair,
equitable and codt-effective sysems for dl hedth care
providers pad or reimbursed by the public employees
insurance agency, the state medicad program, the
workers compensation fund or the divison of
rehabilitation services

This satement of legidative purpose dearly indicates
that the raison d'etre for West Virginids Omnibus
Hedth Care Cost Containment Act was to shift part of
the cost of medicd care from the state to someone else.
Badscdly, there were two candidates -- the taxpayers
genedly, or physdans in paticular. In this regard, the
legidative higtory containsa"smoking gun.”

Although inthe House Finance Committee no transcript
of the proceedings is made, a daffer takes notes. On
April 4, 1989, SB. 576 was referred to subcommittee,
and the next day the hill was discussed in the full
committee. There, a witness named Phil Rede,
representing the Governor, conceded, as the "Hndings'
quoted above make quite clear, tha SB. 576 was
actudly a budget hill: "[T]axes can't be raised agan to
take care of the problem.”

West Virginiatried to solveits "problem™ in three ways.

1. By dlowing state agencies that provide hedth
insurance coverage to "cap" payments to hedth care
providers for services rendered to the formers
beneficiaries. In other words, when the state pad its
employees medicd hills, the physcians would receive
pre-set amounts. There would be no sums pad in
excess of what the state "schedul€”’ provided.

2. By prohibiting "balance hilling." No matter how much
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the physcian believed his or her services to be worth,
no matter the ability and willingness of the paient to
pay, the state's payment was dl that the hedth care
provider could receive.

3. A socdled "take-onetake-dl" provison was
enacted, requiring that the providing of services to any
one date beneficiary necesstates the providing of
sarvices ether to every other one who wants medicd
care, or to a cetan number of Medicad patients
(probably 15% of the phydcian's total patients). This
means that a West Virginia physician was given the
choice of ether refusng to see many patients or, in
order to continue treeting them, accepting as patients an
unlimited number of State medical care beneficiaries

In sum, West Virginia has placed the state's physcdans
in a vise. Having undertaken to pay the medicd hills of
thousands of state employees who are the patients of
private physcians, West Virginia has substantial power
over those hedth care providers. Through the use of the
three means just discussed, the state has used that
power to purchase low-cost medicd care a the
physicians expense.

1. The Physician's Achilles Heel

As clever as the West Virginia Legidature may have
been in dhifting to the shoulders of the states physcans
much of its saf-imposed burden to provide hedth care
for virtudly dl of its public employees, an even more
Machiavdlian scheme has been hatched, predictably,
by Massachusetts. There, the legidaure has
implemented a sure-fire device through which that state
-- and any other state -- can satify much of its sdf-
chosen commitment to provide near-universal hedth
care not only at a reduced or low cost, but perhaps
even a no cost at al.

The device invalves tying the physcian's license to
practice medicine to a personal obligation to serve
date-designated hedth care beneficiaries. In other
words, as a condition of practicing medicing, the
physician mug serve the needs of those selected by the
state, at a price determined not by the physcianand the
patient, but by the state.
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The story of how "license servitude' became law in
Massachusetts, and the response of Worcester's
diginguished internisg Dr. Leonard J. Morse, has an
important bearing on not only the problem confronting
the nation's physicians, but on its solution. In a 1986
atide agppearing in Massachusetts Medicine, Dr.
Morse explained that, as a condition of granting or
renewing a license, the 1986 datute prohibited
physdans who accepted Medicare from "badance
billing." In other words, Medicare assgnment wasto be
mandatory.

This was not a new idea in Massachusetts. Two years
earlier, the Board of Regigration in Medicine, of which
Dr. Morse was then Secretary, had been lobbied to
make mandatory Medicare assgnment a condition of
licensure. The Board regected the idea, and the
legidation was proposed soon thereafter.

Dr. Morse provides an insde’'s view of how the
Massachusetts L egidature was [obbied.

The atimosphere at the Health Care Committee hearing
was ovewhemingly supportive ... Senior dtizens were
transported to Suingfidd for a day's excursgon, and
two tdevison daions covering the hearing remained
until the late morning, documenting only the proponent's
testimony. Viewers of the evening news saw only one
sde of the issue, because opponents were not heard
until late in the hearing.

Also lobbied was the Massachusetts Medica Society,
whose 204th annuad medting was actudly disrupted by
members of the Massachusetts Senior Action Counsdl
and the Cape Cod Alliance for the Elderly, in support
of the legidation.

The lobbying succeeded, meking every Massachusetts
physcians license subject to mandatory Medicare
assignment.  Expressng the fedings of many
Massachusetts physcians, Dr. Morse's atide in
Massachusetts Medicine concluded by  indignantly
daing that "as a practicing physician in Worcester for
the past 24 years, | consder the passage of mandatory
Medicare assgnment atravesty of Justice and an affront
to anoble profession.”
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Dr. Morse's find words explained the raionde for the
stand he had taken:

| could not in good conscience continue to participate
as a member of the Massachusetts Board of
Regidration in Medicine, despite the fact that |
consdered my appointment to the Board an honor,
giving me the privilege to serve not only the dtizens of
our state, but the members of a dedicated profession.

Dr. Morse's principled stand squardly framed the issue.
Like West Virginia, Massachusetts had sought to satisfy
lobby-demanded, state-perceived hedth care needs by
shifting the government's cost burden not to taxpayersin
generd, but to physdans in particular. Unlike West
Virginia, however, or awy other dae so far,
Massachusetts had backed-up that shift with athrest to
the physciansslicense.

A. ThelLaw of Professional Licensing

To understand fully the meaning and implications of the
Massachusetts license servitude law, it is necessary to
review the conditutiond foundation upon which
professond licensng laws rest.

Medical licensure laws were origindly enacted in the
United States during the late 19th and early 20th
centuries as a matter of public necessity. Protecting the
public agang quackery, commercid
exploitation,deception, and professona incompetence
required legdly enforceable standards for entrance into
and continuation in the medica professon. The states
medica practice acts therefore specified both ethical
and educationd requirements for physdans --
requirements rdding to persona character, scientific
education, and practical training or experience.

The ealy licensure datutes reflected the
recommendations of the Flexner Report on medica
education published in 1910. This report initiated efforts
to rase the standards of medica school admisson,
indruction, and curriculum, to place these schools under
the juridiction of universties, and to provide full-time
faculty and adequate fadilities for teaching and dinicd
experience. The incorporation in medica licensure laws
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of requirements which proprietary schools could not
meet resulted in the dosng of "diploma mills" as the
inadequate medical schools of the time were called.

[ronicaly, the semind precedent sudaning the
condtitutiondity of state professiona licenang laws was
established in acase originating in West Virginia

In 1882, the state had enacted a law requiring every
medical practitioner to obtain a certificate fromthe state
board of hedth atesting that the applicant had
graduated from a "reputable’ medicd college or,
dternatively, had practiced medicne continuoudy in
West Virginia for 10 years prior to March 8, 1881, or
"that he has been found, upon examindion by the
board, to be qudified to practice medicine in dl its
departments.”

The "practice of, or the attempt by any person to
practice, medicine, surgery, or obgtetrics in the State
without such certificate ... [was] a misdemeanor
punishable by fine or imprisonment, or both, in the
discretion of the court.”

In the case of Dent v. West Virginia, the defendant was
indicted under this West Virginia statute for unlawfully
practicing medicine. He pleaded not guilty, and the
prosecution and defense agreed to the following facts.

[T]he defendant was engaged in the practice of
medicine ... a the time charged in the indictment, and
had been so engaged since the year 1876 continuoudy
to the present time, and has during dl sad time enjoyed
a lucdive practice, publidy professng to be a
physcian, prescribing for the sick, and appending to his
name the letters, "M.D.;" that he was not then and there
a physician ... that he has no certificate, as required by
[the law] but has a diploma from the "American
Medica Edectic College of Cincinneti, Ohio;" that he
presented said diploma to the members of the board of
hedth [but they refused to grant him the certificate]
because, as they clamed, sad college did not come
under the word "reputable," as defined by said board of
hedlth; that if the defendant ... should be prevented from
practicing medicine it would be a great injury to him, as
it would deprive him of his only means of supporting
himsdf and hisfamily.
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Dent cdamed that the Statute was unconditutiond
because it interfered with his vested right to practice
medicine. The trid judge rgected this argument and
Dent was convicted.

Eventudly, the case reached the Supreme Court of the
United States, which enunciated legd principles that
have informed the subject of professiona licensng from
that day to this Rooting its decisonin the state's power
to provide for the general wdfare of its dtizens,
especidly securing them "againg the consequences of
ignorance and incapacity, as wel as of deception and
fraud,"the court uphdd the West Virginia law. It
emphasized that the state had a right to be concerned
with the putative physician's ill and leaning, and
knowledge of suchthings as "the remedid properties of
vegetable and minera substances”

As the Court sad in dodng: "[T]he law of West
Virginiawas intended to secure such skill and learning in
the professon of medicine that the community might
trust with confidence those recaving a license under
authority of the gate.”

That Dent stands for the proposition that states have the
power to license professons in the public interest, and
that the state's interest is in protecting its citizens from
unskilled practitioners, is not open to doubt. Nor is it
open to doubt that until Massachusetts went looking for
a way to save itdf hedth care money, the Dent
principle, for the most part, had been interpreted to limit
licensure criteria to those associated, either directly or
indirectly, with kill and learning.

In modern times, this proposition was underscored by
the Supreme Court of the United States in Schware v.
Board of Law Examiners, where Justice Black equated
"good mora character of proficiency” with "high
standards of qudification.” In other words, the tenth
amendment to the Condtitution of the United States
reserved to the dstates the power to legidae in
furtherance of hedth, safety, welfare, and mords, and
the states have exercised that power by, among other
things requiring that medical licensees, and other
professonds as wdl, be qudified -- that they
demondtrate a suffident level of knowledge and kill so
that thar patients may act in reiance thereon, thereby
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reducing the potentid that patients would be injured by
quacks.

B. The Challenge to M assachusetts
License Servitude

Putting aside the important question of whether the
state's imprimatur on a professiond’s skill and learning,
let done his or her mora fitness, is the best way to
protect the public from incompetents, the qudification
criteria treditiondly has been the only requirement
imposed on the medicd license. Thus, prior to the two
Massachusetts cases discussed below, derison and/or
incredulity probably would have greeted the suggestion
that an architect's licenang board could require that
architects draw blueprints for a low-cost housng
project, free of charge. Or that a plumber's licenang
board could require plumbers to inddl pipes and
fixtures, free of charge. Or that licensed undertakers
bury the indigent without cost. Or that licensed bowling
aleys provide free frames. Or licensed liquor stores free
wine.

Smilaly, it would have appeared unimaginadle that dl
phydcians in Massachusetts who treated federd
Medicare patients could be required, under pendty of
losng ther state licenses, to accept as the fee for
sarvices rendered only what Medicare reimbursement
provided, and not a nickd more, regardiess of the
patients ability and willingness to pay. But that is
exactly what Massachusetts has done, and the
ggnificance far transcends what has happened in the
Bay State.

As Dr. Morse's resignation noted, Chapter 475 of the
Massachusetts Act of 1985 now provides thet the state
licenang authority, the Board of Regidration in
Medicine, shdl require as a condition of granting or
renewing a physician's certificate of regigtration, that the
phydcian, who if he agrees to treat a beneficiary of
headlth insurance under Title XVI1I of the Socia Security
Act, sdl dso agree not to charge to or collect from
such beneficiary any amount in excess of the reasonable
charge for that service as determined by the United
States Secretary of Hedlth and Human Services.
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In other words, if a Massachusetts phydcian treats a
patient over 65 years of age, the physcian receives
what the Medicare schedule adlows for that housecdll or
procedure, or whatever, regardiess of the physcian's
needs, regardless of the patient's ability and willingness
to pay, and regardiess of whatever mutualy agreeable
arrangements the physician and a patient otherwise may
have made.

Not surprigngly, the license sarvitude dStatute was
chdlenged in the United States Didrict Court for the
Didricc of Massachusetts by the Massachusetts
Medicd Society and the American Medica
Asociation. The case was entitted Massachusetts
Medica Society v. Dukakis. To understand the court's
decison, it is fird necessary to highlight important
aspects of the federd Medicare sysem. Under
Medicare, physdans receive payment for the medica
sarvices that they provide on the basis of a "reasonable
charge’ established by the Department of Hedth and
Human Services (HHS). Eghty percent of that
"reasonable charge’ is pad by the Medicare program,
and the patient is obligated, at least intheory, to pay the
balance of the physician's charge. Actudly, the federa
act contemplates ether of two methods of payment.
First, the physician can agree to accept what is referred
to as "asagnment” -- meaning that the physician will
take as payment in full, no matter what the patient
owes, the "reasonable amount” that HHS has
established, 80% of that charge payable by Medicare
and the remaining 20% payable by the patient. Or the
physician can hill the patient directly for the services
provided. The patient is then rembursed by Medicare
for 80% of the "reasonable charge." Obvioudy, the
physician's actua charge to the patient can be more
than the "reasonable charge,” in which case the patient
is persondly responsible for (a) the remaning 20% of
the "reasonable charge" and (b) however much more
the physcian has hilled over the "reasonable charge.”
"The physician practice of charging an amount greater
than the reasonable charge is cdled 'bdance billing.™

It is in this context that the Massachusetts license
sarvitude law needs to be understood. As a prerequisite
to obtaining or keeping a licenseto practice medicine in
the state, the Massachusetts statute prohibited balance
billing, forcng the physcdans to take Medicare
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assgnment and to collect 100% of what HHS
determines is a "reasonable charge.” This "reasonable
charge' may be far less than what the medicd serviceis
worth, far less than what the physcian wants, far less
than what the patient is able to pay, and far less than
what the physician and patient would have voluntarily
arranged between themsealves had they been free to do
0.

The Massachusetts Medica Society (MMS) and the
American Medical Association (AMA) understood this
point very wel. In thar federa court attack on the
condiitutiondity of mandatory Medicare assgnment, the
core of their argument was articulated as follows:

Chapter 475 is ... unconditutiond because it violaes
the due process clause of the Fourteenth Amendment.
This clause requires that any condition on professiona
licensure "mus have a rationa connection with the
applicant's fitness or capacity to practice ... It forbids
any condition thet is not directed to protecting "agang
the consequences of ignorance and incgpacity” or
"deception and fraud.”

In daborating upon this point, the MM S and the AMA
contended that the statute clearly imposed a condition
on the license, but one that had no relaion ether to
competence or character. But what about the cases
cited by the Commonwedth in support of its core
agument that the mandatory assgnment condition on
the license advanced certain legitimate governmenta
policies? The MMS ad the AMA were dile to
digtinguish some and turn others to their advantage.

For example, the MMS and the AMA noted that
Nebbia v. New Y ork was an economic regulation case
that in no way implicaed the requirement of
competence to practice a professon. Other of the
Commonwesdlth's cases were gmilaly disinguished as
ether not invalving professona licenang or ultimady
resting on the requirement of competency. According to
the MMS and the AMA, not only did the
Commonwedth's United States Supreme Court
citations provide no support for the conditutiondity of
Massachusetts mandatory assgnment license condition,
but nether did the four Massachusetts cases upon
which the Commonwedth rdlied.
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The MMS's and the AMA's lagt mgor point was an
important one -- because the right to pursue a learned
cdling has dways been recognized as more
"protectable’ than engaging in trade or busness
activities, socid gods that limit the former must be more
important than those that inhibit the latter. That being so,
the MMS ad the AMA observed that the
Commonwedlth had made no connection between the
mandatory assgnment condition on the license and the
Massachusetts physcians competence to practice
medicine.

Subgtantively, the plantiffs had luddly defined the issue,
and thar conditutiona arguments were cogent and
compelling -- but to no avall. Despite these arguments,
the United States didrict judge decided that the
mandatory Medicare assgnment condition was
conditutiond. Let us examine the court's reasons.

At the very beginning of that portion of the didtrict
court's opinion deding with the license servitude issue,
the judge succinctly stated the postions of each party:
the MM S and the AMA were arguing that "[i]n order to
pass conditutiond muster ... the Act mus bear a
rationd rdationship to a phydcian's 'fithess or capacity
to practice’ Defendants disagree tha this is the
appropriate standard, arguing that it is necessary only
for the Act to bear a rationa rdationship to a legitimate
state purpose.” Obvioudy, the latter standard was very
much broader, and thus condderably easer for the
State of Massachusetts to satisfy.

After congdering various precedentia decisons of the
United States Supreme Court and €lsawhere, the court
seemed to be drifting in the state's direction:

[t may be that the defendants proposed "rationd
relation to a legitimate purpose" standard is the correct
one. If this is so the Act mugt be uphed. The
containment of medica costs for the dderly is plainly a
legitimate concern of the Commonwedth. It isaso plain
that the legidaiure could reasonably determine that
requiring physcians not to balance hill ther Medicare
patients was a means of addressing that concern, and
that the licensure process was an effective mechanisam
for enforcing that prohibition. |1 conclude that the
reliance of the legidature on the legidaive facts that
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medical care costs are a serious problem for the ederly
and that conditions on licensure are an effective means
of obtaining physcian compliance with state regulation
is wdl within the bounds of rationdity required by
ordinary due process scrutiny.

In other words -- and thisis the least remarkable aspect
of the decison -- if the test for assessng the
condtitutiondity of Massachusetts mandatory Medicare
assgnment was a rdiond relation to a legitimate
purpose, as the State argued, rather than grounded in
fitness or capacity to practice, as the MMS and AMA
argued, the Act passed conditutiond muster because
hdping the dderly with thar medicd hills is a worthy
god.

The more remarkable aspect of the court's decison,
however, was whét followed. What if the MMS and the
AMA were correct? What if the appropriate test to be
applied to the Act was not mere rationd relation to a
legitimate purpose (thet is, hdping the ederly with thar
medica hills), but rather whether the Act had a rationa
relation to a physcian's fitness or capacity to practice?
The court hdd that it would not make any difference.
Even if rationd reation to fitness or capacity was the
proper sandard, the condtitutiona challenge must fall.

In other words, even if the conditions imposed on a
physician's license must be related to fitnessor capacity
to practice, including the traditiond criteria of education,
experience, and good mora character, mandatory
Medicare assgnment is sufficiently so related.

It was, of course, one thing for the didrict judge Smply
to assert this gartling concluson, but another for imto
offer any support for it. What follows may seem to be
an unduly lengthy quotation, but it is offered because
four paragraphs conditute virtudly everything that the
judge had to say to buttress a decison that not only
imposed a dgnificant servitude on the phydcians of
Massachusetts, but opened the door to endless other
servitudes on them and on their medica colleagues
throughout the United States.

Nothing in the case law of conditions on professona
licensure attributes to "fitness or capacity to practice
law" the narrow definition advocated by [the MMS and
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the AMA]. Nor would such a definition ... be consstent
with the broad powers which states hald to determine
for themsdalves how best to promote the welfare of their
people. Evenif, under the Due Process Clause, a state
may only require of a licensee that which is related to
fitness or capacity, it must be sure that the state has
some |ditude in choosng what it consders to be
necessary indications of fitness and capacity. However
narrow or broad that latitude may be, | conclude that
the power to require those licensees who choose to
treat a particularly needy segment of the population to
do so for limited fees lies within that latitude. Stated
another way, | conclude that the legidaures
determination as a matter of legidative fact that the
provison of cost-contained services to the ddaly is a
necessary part of what it means to be fit and capable to
practice in this state is not outside the bounds of what
the Due Process Clause permits.

A grong andogy to that legidaive choice lies in the
requirement that lawyers serve some dients at little or
no charge. The requirement to perform "pro bono"
work or to accept without compensation a court-
agopointment to represent a needy dient has been
upheld numerous times by various courts.

[The MMS and the AMA] digtinguish this line of cases
by pointing out that lawyers have unique responghilities
as "officers of the court.” But in this context, | conclude
that this disinction between lawyers and physcdians is
without Sgnificance ... As are lawyers, doctors are
entrusted with the performance of a specia role. Asdo
lawyers, they "enjoy a 'broad monopoaly ... to do things
other dtizens may not lawfully do.”™ As with lavyers,
the state has a specid interest in protecting its citizens
by regulating those who fill that monopoligtic role,

Insum, | conclude that the choice of the tate legidature
to designate the provison of cost-contained servicesto
the dderly as a condition of licensure does not offend
the Due Process Clause, even if that clause requires that
such conditions reasonably relate to fitness or capacity
to practice. The essence of the court's concluson is
dartling, transcending even the license servitude issue
that was being decided. In effect, the United States
Didrict Court for the Didrict of Massachusetts was
deciding that: because physcians receive a "monopoly”
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from the state to practice medicine, they can be made
to perform any service required of them by the Htate;
peformance of tha service can be made an
encumbrance on thar licenses, and ther falure to
perform tha service manifests unfitness and lack of
capacity to practice medicine. In other words, with the
license to practice medicine comes the duty to serve
state-dictated goals. Today that means caring for the
needy. Tomorrow, who knows?

C. Pressing the Challenge
to License Servitude

Undeterred, the MMS and the AMA appeded the
digrict court's ruling to the United States Court of
Appedls for the Firgt Circuit. Although they did not
chdlenge the underlying dtruigt, collectivigt, datist
principles that underlay the district court's decison, they
did continue to hammer away at the idea that anything
but fithess was the criterion for medica licensure, let
done that fitness included the willingness to serve the

needy.

In the United States Court of Appedls, the MM S and
the AMA tracked the arguments that they had made in
the didrict court: dthough <tatutes regulaing mere
occupations can be uphdd if they have a rationd
relation to a legitimate State interest, laws cresting
licenang conditions must be judtified on the bass of
fithess or capacity. The plaintiffs dso added a powerful
citique of the lower court's opinion upholding the
conditutiondity of mandatory Medicare assgnment.
The didrict judge erred, they contended, in severd
important  respects. First, he was mistaken about
mandatory assgnment's dleged socia goa of regulaing
fees to the needy because Medicare is not a need-
based program but rather a program for the ederly of
whatever means. Second, he was equaly mistaken in
dtempting to rey on cases that have uphdd the
requirement that lawyers provide pro bono
representation to indigent crimind defendants, because
physcians can not be andogized to officers of the court
and because the medica needs of dderly patients are
not andogous to the conditutiond rights of crimind
defendants. The court of appesals disagreed.
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MMS ... argues that the Massachusetts ban on balance
billing violates the due process clause of the fourteenth
amendment because it deprives doctors of the "liberty”
to practice thar professon. The Massachusetts statute
makes a doctor's promise not to balance hill a condition
of obtaining a license. ... Moreover, the Massachusetts
Board of Regidration in Medicine has stated that it will
impose sanctions for any violation of the law "that are
commensurate with the severity of the vidlation” ... --
sanctions that may include a reprimand, censure, fine, or
suspension or revocation of license*** MMS argues
that the condition that Massachusetts imposes on
medica licenses -- a promise not to baance bill is not
rationdly connected with a doctor's "fitness or capacity
to practice’ medicine.

In our view, however, this "promisg’ Ssmply amounts to
arule. Itis arule that forbids balance hilling. And, there
is nothing irrational about a state's saying tha a
phydcian, entering the professon, must promise to
follow the rules. Nor is it irrationd to say tha a
physcian who serioudy violates the rue -- who
commits a violaion that is "commensurate with" the
pendty of license revocation -- is not "fit" to practice
medicine. For these reasons, the judgment of the district
court is Affirmed. The court of appeals smply hed that
the "condition” not to balance bill was amere "rule" and
that rules had to be followed. Nothing more was
offered by the court of appeds to judify its decison.
"Rules’ are""rules" no more, no less.

The MMS and the AMA aguments in the federa
appellate court were wdl reasoned, as they had beenin
the didrict court, and based on solid congtutiond
principles. SKill and learning -- "fitness”" if you like --
traditiondly had been the sole criteria for granting and
renewing a license to practice medicine, and for good
reason -- to protect the patient from quacks. Yet, the
political organs of the Massachusetts government (the
legidaure and the governor), and now both the federal
trid and appellate the courts in that state, had decided
that fitness done was no longer enough. Thus,
protecting patients was not dl that the State, in its
magnanimity, could do for them. Other patient-oriented
gods could be accomplished by holding hostage the
physician's license to practice medicine. In sum, the
patient's needs -- this time, for less costly medicd care
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-- could and should be satidfied at the expense of the
physician.

But if that were true -- if the physcian's license to
practice medicine was to be hdd hodage to the
financid needs of the patient -- then to what could that
license not be hdd hostage? Could Massachusetts, or
any dsate, for tha matter, require physcians, as a
condition of obtaining or renewing ther licenses, to
gpend one day each week in a leper colony? Or in a
maximum security prison? Or in the dtate naiond
guard? Or, indeed, saidying any state-perceived
"socia need,” like performing surgery on HIV-postive
patients?

Sadly, the answer may be yes, based on the principles
aticulated in the Massachusetts Medical Society
decison, whichthe Supreme Court of the United States
refused to review. In a way, the decision in that case
should not have been surprisng. The groundwork had
been lad shortly before in a case decided by the
Massachusetts Supreme Judicid Court.

D. Failure of the Challenge Foretold

In the 1984 case of Walden v. Board of Regidrationin
Nurang, registered nurse Nancy L. Walden received an
gpplication for license renewal from the Massachusetts
Board of Regidration in Nurang. Among other things,
the application required that she certify under pendties
of perjury that, to the best of her knowledge and bdlief,
she had filed dl state tax returns and paid dl state taxes
required under law. Because nurse Walden refused to
catify that she was not a tax evader, the Board
declined to process her gpplication for license renewd.
She sued, log a trid, and appeded to the
Massachusetts Supreme Judicid Court.

Just asthe MM'S and AMA would argue ayear later in
the Massachusetts federa didrict court, and later inthe
arcuit court, Walden had contended in the state court
that professona licenses could be made dependent
only on fitness, not on collateral purposes that the state
thought were important to accomplish. Anticipating
what the MM S and AMA would contend later, here, in
part, is what Walden argued. "The Supreme Judicid
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Court has dso long recognized ‘the right to enjoy life,
liberty and the pursuit of happiness is secured to
everyone under the Condtitution of Massachusetts and
that ‘this indudes the rignt to pursue any proper
vocation to obtain alivelihood.™

Walden argued further that such a blatantly coercive
satute did not deserve judicid deference, and that the
Massachusetts high court had in the past struck down
legidation not raiondly related to a legitimae
governmenta end.

[T]he oath requirement is a blatantly coercive legiddive
enactment undeserving of judicid deference. Where
legidation such as this impacts so hashly upon
protected liberty and property interests, the Court is
obligated to determine whether the enactment
impermissbly infringes upon such interests. In such an
ingance, "it is precisdy the function of the judiciary
under subgtantive due process, when conventiond
idedls and government action sgnificantly and serioudy
diverge, to reassert the primacy of the ideds" A.
Bickel, The Least Dangerous Bunch, 23-38 (1965).

There should be no hegitation to amilaly invdidate the
Disouted Law, as there is no "red and subgtantid”
relation between the tax oath and either the state's
interest in tax collection nor in the good character of its
licensed nurses. As has been argued previoudy in this
Brief, any true tax outlav would have absolutdy no
averson to fasdy attedting to the oath. Redigticdly, the
declaration cannot be sad to bear a reasonable
relaionship to the prevention of tax avoidance. See
Coffee-Rich, Inc. ... [Legidaive reguldions mug be
reasonable in thar nature, directed to the prevention of
rea evils and adapted to the accomplishment of thar
avowed purpose.™] If the license condition had nothing
to do with the government's legitimate interest in tax
collection, according to Walden it had even less to do
with nurang.

Although the Superior Court drained to link the
Disputed Law to the date's interest "in employing
citizens of good characer” ... [Footnote omitted] thereis
neither record evidence nor ready inference that
licensees who have complied with tax laws have better
or worse character than those who have not and/or that
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the Legidature was the least bit concerned with that
notion when it enacted REAP, an unabashed effort
amed purely at increased tax collection. ... Although the
state may certainly regulate nurang, in ways already
mentioned in this Brief, to condition the practice of
nursng upon a certification of compliance with state tax
laws makes no more sense than to condition the right to
drive a car on the highways upon the filing of census
information, or the right to vote on the payment of
oeeding tickets. Thus, the Disputed Law infringes
impermissbly upon the Appdlant's conditutionaly
protected liberty and property interests in pursuing her
professon and mantaning her license. Waden's
aguments were conditutiondly solid, and the
Massachusetts license servitude condition that affected
her was even more remote from fitness than would be
mandatory Medicare assgnment. Yet, in language that
would anticipate the result in the Massachusetts
Medicd Society case the next year, the Massachusetts
Supreme Judicid Court flaly rejected Waden's daim
that the state-demanded tax probity certification had
nothing whatever to do with her fitness to be a nurse.
Although the court recognized that Walden was arguing
"that because occupationa licenang is involved, [the
law] must have a rational basis related to her profession
or her practice of it," and dthough it recognized that
"[t]here is language in Schware ... which tends to
support [Walden's] dam that the rational bass for
regulatory legidaion mug relate to her competence to
practice nurang,” Massachusetts highest court was
unpersuaded. Even if the Schware decision meant what
it seemed to say, according to the Supreme Judicid
Court, "the fact that alicensee of the Commonwedth, at
leest a nurse, had knowingly faled to comply with the
tax laws of the Commonwedth could be treated
rationdly as an anti-social act demondrating unfitnessto
carry on aresponsible professioninwhich adherence to
other lawsisrequired.”

Conclusion

The Massachusetts Medica Society and Walden cases
teach a hard lesson, and send a srong, unequivoca
message to the phydcians not only of Massachusetts,
but throughout the nation: while fitness remains the core
requirement for the granting and renewal of a
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professona license, as surdy it mus, now, expresdy
according to Walden and impliatly according to
Massachusetts Medica Society, "anti-socid acts' areto
be synonymous with "unfitness”” "Anti-socid acts' like
refusng to spend one day a week practicing in a leper
colony? Or in a maximum security prison? Or refusng
to join the state Nationa Guard? Or doing anything else
that the state might deem socidly useful?* Like refusng
to perform surgery on HIV-positive patients.

The American Medical Association certainly does not
think so, having in 1982 gone on record as opposing
any conditions on a physician's license except fitness:
"The Council believes that licensure laws should be
related soldy to physcan competence and that
licenang boards should be charged with responghility
for matters rdaing to competence. The boards should
not be charged with responshbility for accomplishing
other state objectives, induding hedth care cost
containment for the elderly.

Unfortunatdy, the "other state objectives’ sought to be
accomplished by legidatures are not going to end with
hedth care cost containment for the dderly (many of
whom, it should be noted, are more afluent than the
physcians who treat them). For example, at about the
same time that mandatory Medicare assgnment as a
condition for licensure came to Massachusetts, a hill
was introduced in tha legidature ataching the same
conditions for Medicad patients. Although it did not
pass, the idea behind the hill was exactly the same as
the idea upon which mandatory Medicare assgnment
rests, and idea now validated congtitutiondly by both
the highest federal and state courts in Massachusetts:
the physcians license to practice medicine is hdd in
sarvitude to state-perceived medica needs.

Given that those needs are growing larger every day, as
the Bipartisasn Commisson report discussed above
makes clear, it isonly a matter of time until other States
latch onto the ideathat they can "solve' thar perceived
hedlth care needs not by paliticaly unpopular and often
unacceptable method of rasng taxes generdly, but
rather by increasng the savitude of Americas
physicians. Ther licenses will then become a yoke by
which they will be pulled toward state-dictated medical
savitude. Eventudly, more and more of Americas
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physicians will refuse to practice as mere handmaids of
government. Actudly, thet is aready happening.

My patients ask me why, after 9x years in the private
practice of neurosurgery in the Boston-North Shore
area, | am leaving to practice e'sawhere. | tdl them that
the many assaults physicdans in Massachusetts have to
endure has left me with no other choice. n the past sx
years, the number of neurosurgeons practicing in
Massachusetts has dropped from more than 120 to less
than 80. Few physdans choose to move to
Massachusetts to begin a practice, despite the fact that
the Boston medica community has adways hdd a
position of world prominence. *** However, the
overseers of medidne in Massachusetts tend to treat
phydcians as though they are antisocid, amord
incompetents who need to be controlled like drcus
animds. *** Fortunately, one of the things that is 4ill
permitted for Massachusetts physicians is the right to
leave and practice elsawhere. | will miss my patients.
So will they dl. And, surdy, will we miss them.
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